[image: image2.wmf] 


Mr. Fred Bruyns 

November 25, 2008

Page 2

November 25, 2008

Via Email fred.h.bruyns@state.or.us







And UPS
Mr. Fred Bruyns, Rules Coordinator

Workers’ Compensation Division

350 Winter Street NE

Salem, OR 97309-0405

Re:
Comments to Proposed Changes to Workers’ 


Compensation Rules at OAR Chapter 436

Dear Mr. Bruyns,

The American Association of Independent Claims Professionals (AAICP) is pleased to provide comments in response to the Workers’ Compensation Division’s request on its proposed rule modifying 436-009-0001 Et. seq.

The AAICP is an association of independent insurance adjuster and third party administrator entities that service claims for insurance companies, corporations and governments.  The Association’s members employ thousands of claim specialists and other professionals across the country administering claims on behalf of numerous insurance companies and dozens of Fortune 500 companies.  Together, the members handle millions of workers ’ compensation, disability, property and liability claims annually, providing prompt payment of benefits to sick and injured employees, helping families rebuild their homes, and protecting businesses against financial risk.

The AAICP respectfully suggests that the Division should maintain the use of managed care organizations (MCO) for Oregon workers compensation claims, and we urge the Division to withdraw the proposed changes and restore the rule to its original form.  We believe that use of MCOs is an important means of assuring injured workers in Oregon receive effective, meaningful, and efficient care so that they are able to get back to work as soon as possible – both for the benefit of the workers, and the state workers’ compensation system. 

As we understand the proposed rule, the Division is seeking to address health care providers’ concern of identifying the entities with whom they are contracting, assuring that providers understand when discounts will apply to them, and limit discounts only in the case of direct contracts between the treating provider and the insurer.  The AAICP, however, disagrees with the Division’s proposed solution to the issues it seeks to address.   The proposed rule changes would permit discounts only in the case of direct contracts between the treating provider and the insurer.  This requirement would increase system costs by exacting a significant administrative burden particularly upon providers and insurers that before the emergency rule had been shared by networks.  

The rule should also be withdrawn because it will result in depriving employers and workers of the significant benefits of the PPO/medical network system.   These benefits include ensuring that participating doctors and other providers have the right credentials, and are able to provide quality care, given their specialized knowledge of occupational medicine experience, and particularly their expertise in helping injured workers recover and return to healthy, productive living.  These networks are able to effectively confirm that doctors are board certified or otherwise qualified in the appropriate specialties.  Further, the networks include and involve expert staff and specialized systems and technology in the complex activity of establishing and managing contracts and arrangements.  

By eliminating PPOs and networks from the workers’ compensation system, the Division would harm the very workers it seeks to protect.  Among other things:

· Workers who suffer injuries may find it more difficult to locate providers who treat occupational injuries and would change treating doctors more frequently in their efforts to find proper care resulting in longer treatment durations, higher overall utilization, and longer periods of disability;

· Employers would experience greater costs, as well as disruptions and productivity losses on account of extended periods of employee disability;  

· Workers compensation premium costs would rise due to the loss of medical services discounts and need to fund wage replacement payments for extended periods of time.

· Insurance companies and administrators of self-insured programs would be faced with the costly burdens of negotiating multiple contracts, identifying and credentialing enough providers state-wide to provide adequate access to medical services, monitoring contract compliance and provider performance, and other expenses not allocable to claim costs.

· Providers would likely incur compounding administrative costs in dealing with multiple insurers and self-insurers, and would be confronted with more requests for services from injured workers not covered by one of the insurers with whom they had contracts.

We wish to emphasize that far more than administrative efficiency is at risk – rather, the quality care that these networks carefully manage and provide will become more difficult to obtain.  And that is a result that would harm everyone, but most importantly the workers for whom the system is designed to protect.

A Proposed Solution – the NCOIL Model Act:  We recognize that the Division wants to ensure that providers have proper notice of discounts, and that the Division wants to eliminate unwanted contract rights assignments rather than to eliminate the benefits of PPOs/networks.  We suggest that the Division consider a possible solution developed by the National Conference of Insurance Legislators (NCOIL) Health, Long-Term Care, and Health Retirement Issues Committee, which has developed a Model Act.  The Model does not eliminate networks or “contracting entities,” but instead addresses the issue of proper notice and empowers providers to refuse to give discounts in the absence of proper notification.  Additional information and the text of the Model Act can be found at http://www.ncoil.org/HomePage/2008/PhysicianReimbursementPR.pdf
and http://www.ncoil.org/schedule/200830Day/Annual/RentalNetworkModel.pdf.

Applying this same direct approach to the Oregon workers’ compensation system would require networks to give notice to providers, the Division, insurers and TPAs in a manner similar to that contemplated in the NCOIL Model Act.  

To the extent, however, that the Division is not prepared to withdraw its proposed rule, we urge the Division to modify its proposal, and offer the following comments on specific sections:

1. 436-009-0005, Definitions, (4), insert “and their respective claims administrator” after the word “state” in line 3.

2. 436-009-0018, Fee Discount Agreements, (3), delete requirement “on medical service provider’s or clinic’s letterhead” and replace with “in a format agreed to by the parties.”  Language to this effect could also be included in contracts.
3. 436-009-0018, Fee Discount Agreements, (i), (4), change the reporting requirement to the “provider.”  This will ensure notice to all that the provider agrees.

Additional Comments on OAR 436-015:  We also wish to comment on the proposed changes to OAR 436-015 et seq., which we understand would prohibit an insurer or someone acting on behalf of an insurer to engage in managed care of a worker not enrolled in an MCO, including utilization review and case management activities described under ORS 656.260.  Again, we object to the proposed change and request that the Division decide to not adopt the proposal. More specifically, the proposal would impede the ability of the insurer to ensure that the worker receives appropriate and medically necessary care within an appropriate timeframe by restricting an insurer or their designee from using case management and utilization review outside an MCO to evaluate the services and treatment provided to a worker.  We believe this review is critical; the independent review of medical care through utilization review using evidence-based treatment guidelines and accepted standards of care helps to ensure that the care will have a positive impact on the worker’s recovery.  As the Division well knows, case management intervention provides important oversight of the medical care a worker receives by assisting in coordination between the medical team and the employer, and ensuring that the worker recovers quickly.  That is in all parties’ interests.

Other states have found positive effectiveness of utilization review evidenced in higher quality of care for the injured worker and the reduction of costs to employers.  Lower costs to employers can mean more jobs in a state, especially important in the current economic conditions.  We suggest Oregon consider a similar model.

We appreciate the opportunity to provide comments on this issue.  Given the serious impact of the proposed rules changes, we respectfully request consideration of an extension of the comment period under ORS 183.335(4) to allow all affected parties adequate time to comment before adoption.

Sincerely,
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Bernd G. Heinze

Executive Director

150 South Warner Road • Suite 156 • King of Prussia, PA 19406

610.535.6420 (o) • 610.535.6421 (f)

www.aaicp.net
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